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§ 655.710 What is the procedure for fil-
ing a complaint? 

(a) Except as provided in paragraph 
(b) of this section, complaints con-
cerning misrepresentation in the labor 
condition application or failure of the 
employer to meet a condition specified 
in the application shall be filed with 
the Administrator, Wage and Hour Di-
vision (Administrator), ESA, according 
to the procedures set forth in subpart I 
of this part. The Administrator shall 
investigate where appropriate, and 
after an opportunity for a hearing, as-
sess appropriate sanctions and pen-
alties, as described in subpart I of this 
part. 

(b) Complaints arising under section 
212(n)(1)(G)(i)(II) of the INA, 8 U.S.C. 
1182(n)(1)(G)(i)(II), alleging failure of 
the employer to offer employment to 
an equally or better qualified U.S. ap-
plicant, or an employer’s misrepresen-
tation regarding such offer(s) of em-
ployment, may be filed with the De-
partment of Justice, Civil Rights Divi-
sion, Office of Special Counsel for Im-
migration-Related Unfair Employment 
Practices, 950 Pennsylvania Avenue, 
NW., Washington, DC 20530, Telephone: 
1–800–255–8155 (employers), 1–800–255– 
7688 (employees); Web address: http:// 
www.usdoj.gov/crt/osc. The Department 
of Justice shall investigate where ap-
propriate, and take action as appro-
priate under that Department’s regula-
tions and procedures. 

[65 FR 80210, Dec. 20, 2000, as amended at 70 
FR 72561, Dec. 5, 2005] 

§ 655.715 Definitions. 
For the purposes of subparts H and I 

of this part: 
Actual wage means the wage rate paid 

by the employer to all individuals with 
experience and qualifications similar 
to the H–1B nonimmigant’s experience 
and qualifications for the specific em-
ployment in question at the place of 
employment. The actual wage estab-
lished by the employer is not an aver-
age of the wage rates paid to all work-
ers employed in the occupation. 

Administrative Law Judge (ALJ) means 
an official appointed pursuant to 5 
U.S.C. 3105. 

Administrator means the Adminis-
trator of the Wage and Hour Division, 

Employment Standards Administra-
tion, Department of Labor, and such 
authorized representatives as may be 
designated to perform any of the func-
tions of the Administrator under sub-
part H or I of this part. 

Aggrieved party means a person or en-
tity whose operations or interests are 
adversely affected by the employer’s 
alleged non-compliance with the labor 
condition application and includes, but 
is not limited to: 

(1) A worker whose job, wages, or 
working conditions are adversely af-
fected by the employer’s alleged non- 
compliance with the labor condition 
application; 

(2) A bargaining representative for 
workers whose jobs, wages, or working 
conditions are adversely affected by 
the employer’s alleged non-compliance 
with the labor condition application; 

(3) A competitor adversely affected 
by the employer’s alleged non-compli-
ance with the labor condition applica-
tion; and 

(4) A government agency which has a 
program that is impacted by the em-
ployer’s alleged non-compliance with 
the labor condition application. 

Area of intended employment means 
the area within normal commuting dis-
tance of the place (address) of employ-
ment where the H–1B nonimmigrant is 
or will be employed. There is no rigid 
measure of distance which constitutes 
a normal commuting distance or nor-
mal commuting area, because there 
may be widely varying factual cir-
cumstances among different areas (e.g., 
normal commuting distances might be 
20, 30, or 50 miles). If the place of em-
ployment is within a Metropolitan Sta-
tistical Area (MSA) or a Primary Met-
ropolitan Statistical Area (PMSA), any 
place within the MSA or PMSA is 
deemed to be within normal com-
muting distance of the place of em-
ployment; however, all locations with-
in a Consolidated Metropolitan Statis-
tical Area (CMSA) will not automati-
cally be deemed to be within normal 
commuting distance. The borders of 
MSAs and PMSAs are not controlling 
with regard to the identification of the 
normal commuting area; a location 
outside of an MSA or PMSA (or a 
CMSA) may be within normal com-
muting distance of a location that is 
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